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1.1

1.2,

1.24L

1.2:2:

1.2.3

introduction

This Report provides an update regarding the current position of three related British
Virgin lslands ("B.V.L.") companies. Fairfield Sentry Limited (*Sentry"), Fairfield Sigma
Limited (*Sigma”") and Fairfield Lambda Limited (“Lambda") (Sentry, Sigma and Lambda

collectively, the "Companiss”).

Appointment

On 23 April 2009, Mr. Christopher Stride of KRyS Global® was appointed by the Eastern
Caribbean Supreme Court in the High Court of Justice of the Brifish Virgin Islands (the
"BVl Court") as Liguidator of Lambda pursuant to the provisions of the BV.I.
Insolvency Act, 2003 (“the Act").

On 21 July 2009, Messrs. Christopher Stride and Kenneth Krys of KRyS Global were
jointly appointed by the B.V.|. Court 2s Liquidators of Sentry and Sigma pursuant to the
provisions of the Act.

Effeclive 8 September 2010 Mr. Christopher Stride resigned as Liguidator of the three
funds and Ms. Joanna Lau, Managing Dirsctor of KRyS Global was jointly appointed by
resolutions of Seniry and Sigma creditors. Furthermore, Ms. Lau and Mr. Krys were
jointly appointed as Liguidators of Lambda. The appointments were made in
accordance with the resolutions passed by meetings of the Companies’ creditors held on

6 September 2010.

' KRyS Global is the brand name for the Krys & Associates entities in B.V.|.,, Cayman, Berruda and the
Bahamas.
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1.2.4.

Fd.9;

1.2.6.

: B

Save where otherwise appears, references fo “the Liguidators” are io both Mr. Krys and
Ms. Lau in their joint capacities as Liquidators of the Companies.

Each of the Companies was placed into liquidation in separate B.V 1. proceedings: Claim
No. 2009/0074 in the case of Lambda, Claim No 2008/0136 in the case of Seniry and
Claim No.2008/0139 in the case of Sigma.

The Liguidators recognise that each of the Companies is @ separate legal entity.
Howeaver, given the similarities between the Companies and their collective history, the
Liquidators have determined that 2 single consolidated Report is appropriate. Where the
contents of this Report relate to one specific entity, this is stated. The decision to have
one report for all of the Companies should not be deemed to imply or otherwise mean
that the Liquidators have considered or made any decision on how they will deal with
asset recoveries other than on an entity basis. Should a situation arise where there is a
perceived conflict between the Companies, the Liguidators have received the B.V.L
Court's directions in relation to the appointment of a conflict liquidator for Sigma and/or
Lambida to look into the specific matter which is the subject of the conflict.

This Report should be read in conjunction with the First Interim Repori dated 16
Seplember 2008 (the "First Interim Report”), the Second Interim Report dated 28 March
2010 (the "Second Interim Report”), the Third Interim Report dated 30 Sepltember 2010
(the "Third Interim Report”) and the Fourth Interim Report dated 11 April 2011 (the “Last

Report’).
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1.3

1.3.1.

1.4

1.4.1.

1.4.2.

14.3.

Duty to Report

The Liguidators are not obliged, either under the provisions of the Act or the Insalvency
Rules 2005 (the "Rules”) or under any ‘of the Orders pursuant to which they were
appointed, to provide a report on their acts and dealings and the conduct of the
figuidations until their conclusions. Given the size and scops of the liquidations,
however, the Liquidatore wish to keep the creditors and the registered shareholders
regularly apprised of the current status of the liquidations, and therefore expect to

continue to provide reports biannually.

Restrictions and Qualifications of the Report

The purposs of this Report is to provide an update to the B.\V.l. Court, creditors and
sharehaolders on the work performed by the Liguidators since the Last Report.

In performing their work, the Liguidators have relied upon the integrity and accuracy of
the information and documents supplied. Although the Liquidators have attempted to
corroborate the information and documents they have obtained from different sources,
they have nct independently verified all of the information and documentation they have
relied upon in preparing this Report. In addition, the Liguidators have not performed an
audit or review in accordance with International Audit Standards and, conseguently, nio
assurance is expressed in this regard.

The Liquidators report salely on the information available to them at the time of this
Report and they will update the B.V.I. Court, creditors and shareholders in future reports,

as new or additional information comes fo light. The Liquidaiors have no duty to update
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1.4.4.

1:8:

1.8.1.

1.6.

161

information at any particular time and no duty to correct any misstatements, inaccuracies
or omissions upon discovery of the same or at any time.

By receiving and reviewing this Report, the recipient expressly agrees, represents and
warrants to the Liguidators that dissemination of this Report is resfricted to its intended
recipients only and nothing in this Reporl may be used in any manner in refation to any
proceeding (Including, without limiting the generality of the foregoing, proceedings or
infended proceedings against the Companies or the Liguidators) or otherwise without the

Liguidators’ express writfen consent obtained in advance,

Scope of Work Performed

The powers of the Liquidators are in accordance with the provisions of Schedule 2 of the
Act and these are set out in the Order dated 23 April 2009 (Lambda) and the Orders
dated 21 July 2009 (Sentry and Sigma). The Act and the Rules are available to

download from the Brilish Virgin Islands Financial Services Commission website:

www. bvifse va,

Sourcas of Financial Data and information

As is discussed later in the Report, the Liguidators have been provided with over
500,000 pages of documents from Companies’ Administrator, Custodian, and
Depository, respectively Citco Fund Services Europe B.V., Citco Bank Nederland B.V.
(Dublin Branch) and Citco Global Custody N.V. (together referred to as “Citco”). Thisis a
material production, but does not represent the entirety of the records that Citco holds.

However, as discussed in Section 3.8.3, the Liquidators and their staff have been

6
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1.6.2.

1.8:3:

1.6.4.

prohibited by an order of the B V.. Court from reviewing and indexing this document
production except under circumstances that do not specifically relate to Preliminary

Issues of the B V.1 redeemer claims.
In addition, the Liguidatore and their staff have had access to certain information and

documentation obtained from other sources; including but not limited to:

the Companies’ independent directors, Mr. Peter Schmid and Mr. Jan Naess,

(Mr. Walter Neel Junior, the other director has however not provided any

documentation.);

@ the Companies’ former attorneys, Conyers Dill & Pearman (B.V.L.), Mr. Andrew
Goldstein (U.8.), Seward & Kissel LLP (U.S), and Loyens & Loeff N.V. (The
Netherlands);

e the court-appointed trustee under the Securities investor Protection Act in the
liguidation of Bernard L. Madoff Investment Securities LLC (the "U.S. Trustee");

. the Companies’ Registered Agent, Codan Trustees (B.V.1.) Limited; and

® some Registered Sharsholders and beneficial investors.

The Liguidstors have only recently received access lo documentation from the

Companies’ former Invesimeni Manager, Fairfield Greenwich (Bermuda) Limiled. This

was information that Fairfield Greenwich Group ("FGG") previously produced to the LS.

Securities and Exchange Commission (the "SEC™), and the SEC has agread that this

information may be disclosed to the Liguidators pursuant to the arangements reached

recently with the U.S. Trustes.

In certain instances, the Ligquidators may have receivec productions of information or

documentation pursuant to confidentiality agreements prohibiting the Liguidators from
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i B e

1.7.2.

1.8.

1.81.

disclosing even the fact of the production. Due to confidentiality restrictions, the
Liquidators cannot make any futher disclosures regarding such information or

documentation at this time.

Performance of Duties

In order to comply with their duties and obligations, the Liguidators have been assisted
by personnel of KRyS Global, whose work has been performed under the direction of the
Liguidators.

The Liguidators are advised by their general counsel Forbes Hare in the British Virgin
Islands. The Liquidators are also advised by Brown Rudnick LLP (‘Brown Rudnick’) in
the U.S. with respect to U.S. issues and have also retained counsel in the Netherlands,
Canada, Ireland, England and other jurisdictions with respect to matters arising in or

pertaining to those jurisdictions

Currency

All references to $ in this report refer to the U.S. dollar unless otherwise specified.

)
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2%

72

2.3

Executive Summary

As previously reported, the Liguidators’ obtained formal recognition in the United States
Bankruptey Court for the Southern District of New York (the "Bankruptcy Court”) as the
foreign main representatives of the Funds in the United States pursuant to Chapter 15 of
the LLS. Bankruptey Code on 22 July 2010. This decision was subject to a formal
appeal by Miguel Lomeli / Morning Mist, parties in a purporied derivative action brought
in the name of Sentry against cartqin former service-providers, Oral argument was
heard on this appeal before the U.&. District Court for the Southern District of New York
{the "District Court”) on 20 January 2011. On 15 September 2011 the District Court
issued a decision affirming the recognition granted previcusly by the Bankruptcy Court.
On 8 July 2011, the settlement agreement (the "Agreement”) betwsen the Liquidators
and the U.S. Trustee became effective, following approval of the Agreement by the
Bankruptcy Gourt on 7 June 2011 and the B.V.L. Court on 8 June 2011, The Liquidators
have faken all necessary steps to comply with the terms of the Agreement since its
approval, Certain aspects of the Agreement are subject {o a formal objection by Miguel
Lomeli / Morning Mist, including the assignment of Sentry's claim against its former
investment manager, FGG.

The Liguidators' recovery efforts are progressing. As at 30 September 2011, the
Liquidators had filed 266 claims woridwide for an approximate amount of $7.4 billion. In
addition, a further 130 potential Redeemer Claims have heen identified which are now

under consideration by the Liguidstors,
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2.4,

2.5

2.8

The Liquidators continue to be approzched by defendanis to Redeemer Claims io
discuss poiential settlement. The Liquidators have finalised or substantially finalised
settlements with proceeds of $25 4 million. In addition, the Liguidators are in ongoing
settlement negetiations with a further 47 redeemers.

There have been 2 number of remand, abstention and jurisdictional proceedings being
litigated in the Bankruptcy and District Courts in respect of the U.S. redeemer claims.
Further details of these proceedings are detailed in paragraph 3.5,

As reported in the last report, an application was made by 22 of the redeemer
defendante in the BV.I proceedings, seeking to have certain ‘preliminary issuss’
determined by the B.V.l. Courl. The B.V.l. Court granted the order sought by those
applicants and, in a two day trial heard on 28 and 29 July 2011, the B.V.]. Court

considered:

« whether various documents constituted “cerfificates” within the meaning of Article 11
of the Articles of Association of Fairfield Sentry Limited and, if so, whether the
determinations of the Fund's Net Asset Value were final and conclusive such that the

Fund would be unable to recover redemptions paid out based on mistake; and

= whether, by surrendering their shares, the redeemers gave good consideration for
the redemption payments they received from the Fund and, as a result, whether it is
now not possible to recover redemption amounts paid to redsemers under claims of
mutual mistake, absent amendment of claims or supplemental submissions showing
lack of goed faith on the parl of redsemers or some other basis for recovering

payments.
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2.8.

2.8

2.10.

The BV.L. Court handed down judgment on 18 September 2011, In its decision, the
B.V.L Court faund that the documents and contract notes of the Funds were not held (o
be certificates and ruled in favour of the Fund on that point. Conversely, the Court

upheld the defendants’ good consideration defence.

After receiving the Court's judgment, ABN Amro Fund Services (Isle of Man) Nominess
Limited applied for dismissal of the BV. |. Redesmer Claim against it and/or for
summary judgment to be entered in its favour. This was heard on 27 September 2011
and the Court has reserved its judgment. Although the application was made by one
defendant, that defendant was a sort of "test case” for gl of the 22 defendants whe

applied for the trial of Preliminary issues.

The Liguidators continue lo seek the recovery of the $71,126,716 held in Sentry's pre-
liquidation Irish bank account held with Citco. The Liquidators commenced proceedings
in the Republic of Ireland in July 2010 for declaration that the Citco funds belonged to
Sentry and recognition of the Liguidators as foreign representatives. A three day
hearing dealing with the question of jurisdiction took place in the Commercial High Court
of the Republic of Ireland (“the Irish Court”) on 8 February 2011. The lrish Court
confirmed on 5 May 2011 that it had jurisdiction. A four day trial has now been
scheduled to be heard by the Irish Court, beginning on 6 December 2011, to determine
the Liquidators’ application.

On 16 February 2011, the Dutch Court rejected an application by the Liguidators seeking
a ruling that the Dutch Court did not have jurisdiction to decide the statements of claim
relating io the conservatory attachments previously granted to Stichting Shell

Pensicenfonds (*S8PF”) and Atlanta Business Inc. (“Atlanta”). The Liquidators filed their
i
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3.

formal Statement of Defence to those proceedings on 17 August 2011, Brada Abein
(formerly Brada Kultner) acis on behalf of the Liguidators in those proceedings, and has
advised that the nexi step in thoss proceedings is likely to be oral arguments presented
in a hearing before the Dutch court and that this is unlikely to occur before the end of

2011,

Analysis and Work Performed to Date

Since the Last Report, the most significant tasks have been:

[2] Finalising, obtaining sanction and complying with the setflement agreement
between the Liguidators and the U.S. Trustee;

[b] Investigation and progression of claims for return of fictitious profits, restitution of
redemption proceeds and/or statutory avoidance claims under the Act (the
"Redeemer Claims");

(€] Progressing of the litigation in Ireland, Holland and the B.V.1. to recover the funds
heid in the Irish branch of Citco Bank;

[dl Ongoing discussions with the PwC Entities and Citco, and related extensions of
tolling arrangements with these parties;

[e] Addressing the appeal against the racognition of the Sentry B.V.l. liquidation
proceedings pursuant to Chapter 15 of the U.S. Bankruptcy Code;

[f] Collecting the proceeds on non-BLMIS investments and seeking a sale or
assignment of the remaining portfolio;

[g] Prefiminary discussions with counsel and consideration of advice of potential
distribution alternatives; and

12
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3.2

8.2,

<

323

324

[ Keeping the B.V.l. Court and (in the case of Sentry only) the L.C. regularly

apprised of the administration of the Liquidation(s).

The U.S. Trustee

As previously reported, the Liquidators and the U.S. Trustee reached a global settlement
agreement on 8 May 2011 that became effective 8 July 2011,

Prior to obtaining approval of the Agreement from the B.V.|. and Bankruptcy Courts, on 9
May 2011, the Liquidators held a combined meeting of the Registered Shareholders and
Creditors of the Funds (the “Meeting”) where the Liguidators gave a presentation on the
benefits of the proposed Agreement with soma examples of recovery scenarios, The
preseniation was followed by a question and answer session at which the Liquidators
sought to address any concemns raised. Approximately 156 Registered Shareholders
and Creditors attended the Meeting either in person or by telephone conference. These
attendees represent approximately 47% of Sentrv's Registered Shareholders, 24% of
Sigma's Registered Shareholders; and 1% of Lambda's Registered Shareholders.

The Liguidators and the U.S. Trustee then sought and obtained the approval of the
Bankruptey Court on 7 June 2011 and the B.V.1. Court on 8 June 2011 to enter into the
Agreement,

Since entering into the Agreement, the Liquidators have worked closely with the U.S.
Trustee to mutually assist each other in pursuing claims for which recoveries are shared

between the parties under the Agresment

. The Liguidators and the U.S. Trustee have also subsequently enfered into an

operational protocol together which sets out the time frames and procedures for the

sharing of documents and information and other matters of mutual interest.
13
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3.26.

3.3

3:.3.1.

332

3.3.3

Under terms of the Agresment, the Liquidators have paid consideration of $24 million to

the U.S. Trustee (including cash of $16 million).

Recognition Pursuant tc Chapter 15

As has been previously reported, the Liguidators sought and, on 22 July 2010, obtained
recognition of the BV liguidation proceedings as foreign main proceedings in
accordance with Chapter 15 of the U.S. Bankruptcy Cede. Recognition has, amaong
other things, enabled the Liquidators to obtain assistance and comity from U.S. Courts in
connection with administering and pursuing certain of the Funds' claims and causes of
action in the U.3., including the U.S. Redsemer Claims.

An appeal of this decision was made by the original objectors, Moming Mist Holding
Limited and Miguel Lomeli ("Morning Mist'). The appeal was fully briefed, and the
District Court (the Court hearing the appeal) held argument on 20 January 2011, On 15
September 2011, Judge Daniels of the District Court denied Morning Mist's appeal and
affirmed the recognition order in its entirety. Morning Mist, through their counsel, has
indicated that they intend o appeal the recognition order furlher to the U.S. Court of
Appeals for the Second Circuit.

On May 23, 2011, the Bankruptcy Court ruled that the provisions of Saction 108 of the
U.S. Bankruptcy Code, which grants a two-year extension to limitations of time for a
frustee in bankruptcy (or a debtor in possession) applied to the Liguidators, in their

capacity as foreign representatives.

14
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34,

341

342

343

34.4.

Redeemer Claims and setilements — general overview

A substantial aspect of the recavery strategy is the pursuit of the Redeemer Claims. As
at 30 September 2011, 228 Redeemer Claims had been filed against redeemers in the
U.5. with an approximate total claim value of $5.8 billion. In the BV.l, 33 Redesemer
Claims have been filed against redeeming shareholders with an approximate claim value
of $1.4 billion and & further five claims have been filed in the Cayman Islands with an
approximate total claim vaiue of $160 million. Each Redeemer Claim c¢an invelve a
number of defendants. As such, the number of Redeemer Claims filed does not reflect

the number of defendants being pursued, which is currently in excess of 900.

The Liquidators have completed the majority of their analyses on the remaining
redemptions. There are however approximately & further 130 potential Redeemer

Claims that the Liquidators are investigating.

The Liquidators take great care in considering which Redeemer Claims to pursue, where
and for what amount. Each case is reviewed individually and the Liquidators consider,
amongst other things: the amount of redemptions received within the lifstime of the
Companies, six year and two ysar period redemptions; net position; home jurisdiction:
subscripticn documents and applicable consent to jurisdictions thersin; likelihood of

recoverability and enforceability of judgment.

The Liquidators have been approached by a number of defendants in the U.5.
Redeemer Claims with a view to entering into setflement negations. The Liquidators fesl
that it is in the Dest interests of the Funds' estates that, where possible, ssttlements be

pursued to avoid unnecessary litigation risks and costs, As such, the Liguidators have

15
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3.5

351

3.5.2.

3563

encouraged such discussions and make all reasonable efforts to mest and determina
settlement possibilities with defendant parlies. As at the date of this report, the
Liquidators had negotiated seftlements with a number of defendants in the US
Radeamer Claims Involving payments to the Funds of approximately $9.7 million, The
Liguidators have also negotiated settlements with several redeemers for $15.7 million.
Steps lo finalise these setttements are pending In addition, the Liguidators are in

setflement negotiations with another 47 redeemers.

U.S. Redsemer Claims
Az af 30 Seplember 2011, the Liquidators have 228 Redeemer Claims pending in the

U 5. Generally, claims filed in the L. 5. include:

= Restitutionary common law claims for recovery of redemptions made within the 6
year period prior to filing the complaint of, pursuant to the toll provided by Section
108 of the U.S. Bankruptcy Code, the period running from 14 June 2004 to the date

of filing, whichever is longer; and
= Statutory avoidance claims under Sections 245 and 246 of the Act.

As discussed in the Last Report, all new Redeemer Claims that are being pursued in the

L. 3. have been filed in the Bankruptcy Court.

Remand, Abstention and Jurisdictional Issuas Being Litigated In U.S. Redeemer Aclions
On @ March 2011, the Bankruptcy Court held 2 hearing on motions filed by brought by
approximately 40 defendanis to the U.S. Redesmer Claims seeking remand and/or

abstention (the *Remand Motions™), On 23 May 2011, the Bankruptcy Court issued its

16 —
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3.54.

3.5.5:

3.5.6.

decision on the Remand Motions. In that opinion, the Hen. Burton R. Lifland of the
Bankruptcy Court denied the defendants’ motions Remand Motions (the “Remand
Decision”).

On 6 June 2011, defendants subject to the Remand Decision filed motions for leave to
appeal the Remand Decision, and motions to stay their actions pending appeal. . Ths
motions for stay were filed in, and heard in the first instance by, the Bankruptey Court.
The motions for leave, by contrast, were filed in the Bankruptey Court but then

transferred, pursuant to cour rules, to the U.S. District Court.

The Liguidators submitted oppositicns to the motions for leave on 20 June 2011 and
oppositions to the motions for stay on 23 June 2011, Prior to the scheduled hearing on
the stay moticns (which was originally scheduled for 30 June 2011), the defendarts
contacted the Liquidators to indicate that they intended {o seek an adjournment of the
hearing in order to submil 2 supplemental briefing on a recently issued decision from the
U.8. Supremes Court in Stern v. Marshall, which addressed the constitutional scope of a
Bankruptey Court's authority to adjudicate to final judgment certain matters before i,
The Bankruptcy Courl. at the defendants’ request (which was unopposed by the
Ligquidators), adjourmed the hearing on the stay motions from 30 June 2011 to 12 July

2011, and allowad all parties additional time to file supplemental submissions.

On 12 July 2011, the Bankruptcy Court held a hearing on the defendants' motions for a
stay, at the end of which it issued 2 decision denying the mofions. The next day, the

defendants, filed a leiter in the U8, District Court indicating their intention fo seek the

17
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3.5.7.

3.5.8.

renewal of their stay motion there. In response to that letter, on 14 July 2011, ths

District Court issued on order staying actions subject to the motions for leave to appeal.

The U.5. District Court thereafier entered a stipulated scheduling order allowing the

parties o st.lbmit'supplemental briefs on the relevance of Stem v. Marshall to the
defendants’ motions for leave {o appeal. Pursuant o that order, on 22 July 2011, the
defendants submitied their supplemental briefing, and the Liquidators submitted their

reply brief on 28 July 2011,

As a very brief summary, without addressing the standards of review on appeal, the
Bankruptey Court held in the Remand Decision that it had jurisdiction to adjudicate and
rendsr final judgments in the U.S Redeemer Claims, including those that had been
removad from New York State Court. The Bankruptcy Court rejected the defendants’
arguments that the removed actions were subject to the mandatory sbstention
provisions of the U 8. Bankruptcy Code and denied the defendanis’ request for equitable
abstentior and remand. In connection with their appeal of the Remand Decision, the
defendants have made further arguments asserting that the Liguidators' claims cannot,

following Stern v. Marshall be considered "core” proceedings — i.e., they are not claims

for which the W.5. Bankruptcy Court can render final judgments — and that this, among
other reasons, requires a reversal of the Bankruptcy Court’s decision. In their briefing,
the Liquidalors have explained their position that the claims in the U S. Redeemsr
Claims remain ‘core” proceedings under Stem v. Marshall _and that, in any esvent,
nothing in Stern conflicts with the Bankruptey Court's determination that it has jurisdiction

over the U.8. Redeemer Claims or otherwise requires reversal of the Remand Decision.

18

PRIVILEGED AND CONFIDENTIAL



Fairfield Companies
5" Interim Report of the Liguidators
30 September 2011

3.5.8.

35.10.

On 19 August 2011, the U.S. District Court held a hearing on the defendants’ motions for
leave to appeal. At the end of the hearing, the Court indicated that it was reserving
ruling on the motiens, and would issue a decision based on the parties’ submissions.
The Courl thereafter held a telephone conference, during which it indicated that the
partie:s.' prior submissions to the Bankruptey Court and the U.S. District Court would

constitute their submissions an the defendants’ appeal if leave to appeal is granted.

On 19 September 2011, the US. Distlrict Court issued =z decision granting the
defendants' motion for leave to appeal and, on the merits of the appeal, reversing the
Bankruptey Court's determination that the claims asserted in the U.S. Redeemer Claims
are “core” proceedings. The U.S. District Court remanded (or sent back) to the
Bankruptcy Court the actions that are subject to Remand Motions, for that court to
reconsider its prior determination thal mandatory abstention does nol apply and,
specifically, to determine whether the actions can be timeously adjudicated in the State
Court, as contemplated by the abstention statute. However, the U.S. District Court's
decision does not disturb the Bankruptcy Court's prior determinations that (i) it has
“related to" federal subject matter jurisdiction over the actions and (i) permissive
abstention does not apply to the aclions under the applicable statute or was otherwize
denied. On 29 Seplember 2011, the Liquidators, through Brown Rudnick, made a
request to the U.S. District Court that it cerdify its decision for an interlocutory appeal to

the Second Circuit Courl of Appeal. As of the dafe of this Report, that request is

pending.

19
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3.5.11. Schedule for U.5. Redeemer Claims

36

36.1.

Pursuant to the U.S. District Courl’'s decision, there will be further proceedings in the
actions subject to Remand Molicns to consider the timely adjudication” issue. With
respect to the actions not subject to Remand Motions, of which there are approximatsly
190, the current schedule provides that responsive motions are due on 12 October 2011,
oppositions to any motions are due on 28 December 2011, and replies are due on 27
January 2012. Following the U.S. District Court's decision, the Bankrupicy Court
requested submissions on proposals for case management of all the U.S, Redeemer
Claims going forward. In their submission, the Liguidators, through Brown Rudnick,
have taken the position that the Redeemer Claims which are not subject to Remand
Motions should proceed under the existing schedule because, among other reasons, the
remaining issues to be decided in connection with the Remand Motions are not relevant
to those actions. In their submission, the defendants have taken the position that there
should be no further activity in any of the U.S. Redeemer Claims until the Bankruptcy
Courl decides the ocutstanding matters on the remand motions.  As of the date of this

report, the Bankruptcy Court has not made a determination on how it will proceed.

B V.I. Redeemer Claims

As discussed in the Last Report, a hearing was schedulad to be held before the BV
Court to determine certain preliminary legal issues relating to the ability of the Funds to
recover payments made based on mistaken calculations of Net Asset Value and relating
to defences asseriing that redesmers gave good consideration for ths redemption

payments by surrendering their shares. On 18 April 2011, the B.V.l. Court heard
20
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arguments for and against the application and on 26 April 2011, the B.V.I. Couit ordered
that the Preliminary Issues should be tried. The trial of the Preliminary lssues was heard

in a two day trial on 28 and 28 July 2011.
The B.V.|. Court also ordered that:

- The Preliminary Issues be determined without disclosure;

- The existing B.V.|. Redeemer Claims be stayed pending the determination of the
Preliminary lssues. New proceedings could be commenced only where
necessary fo prevent a limitation period from expiring or for some other good
reason;

E The stay does not apply to proceadings outside the B.V.l,, and while the Court
made clear that it expects the Liguidstors tc abide by the spirit of his Order, the
Court has also provided the Licuidators with the authority to take such steps as
are necessary and appropriate to advance claims in foreign jurisdictions,
including the United Stales, and

® The Court ordered thal it was concermned that the Liguidalors ought not incur
extraordinary expenses in relation to document review and production and
expressly ordered that the Liquidators ought not incur the expense of reviewing
the docurnents in their possession (or which might come into their possession) in
relafion to trying to find docurnents which may be relevant to the Preliminary

Issues trial.
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363

364

3.6.5.

Based on the advice of Gabriel Moss QC, the Liquidators sought leave to formally
appeal the decision by the BV 1. Courl to deny them with the opportunity to review the
large document production provided by Citco, In addition, given the ambiguity in certain
matters pertaining to the Preliminalry lssues hearing and order, the Liguidators made an
urgent application to the B\V.I. Court. Gn 30 May 2011, the Liguidators obtained an
order for (i) sanction to seek leave of the Court of Appeal to appeal the Preliminary
Issues order, and (i) sanction te compiy and abide by the scheduling crder set down by

Judge Lifland on the U.5. Redeemer Claims.

The Court of Appeal advised on 6 July 2011 that the Liquidators’ application seeking a
stay on the Preliminary Issues Hearing due to be held on 28 and 29 July 2011 would be
heard by telephone on 13 July 2011, The Liguidators’, through their B.V.l. Counsel,

briefed Guy Philipps QC to appear in this regard,

Having heard opening arguments on one point only, the Court of Appeal adjourned the
matter to a hearing in St Lucia on 25 July 2011. On that date, the Liguidators'
application for a stay was unsuccessful and accordingly the Preliminary lssues hearing

procesded as schedulad.

On 28 and 29 July 2011, the B.V.|. Commercial Court considered the Praliminary lssues
raised in the B.V.|. Redemption Claims. Michael Brindle Q.C, appearad as lead counsal
for the Liguidators with Andrew Westwood as junior counsel  The BV Court
considerad:

= Whether various documents constituted "certificates” within the meaning of Article 11

of the Articles of Association of Fairfield Sentry Limited and, if so, whether the
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3.68.

3.6.7.

3.68.

4649

determinations of the Fund’s Net Asset Value were final and conclusive such that the
Fund would be unable to recover redemptions paid out based on mistake; and

= Whether, by surrendering their shares, the redeemers gave good consideration for
the redemption payments they received from the Fund and, as a result, whether if is
now noi possible fo recover redemption amounts paid to redeemers under claims of
mutual mistake, absenl the amendment of claims or supplemental submissions
establishing a lack of good faith on the part of redeemers or some other basis for

" recovering the payments.

The B.V.I. Court handed down judgment on 16 September 2011,  In its decision, the

Court found that the documents and contract notas of the Fund were not held to be

certificates. The Court therefore and ruled in favour of the Fund on this point

Conversely, the Court uphaid the defendants’ good consideration defence.

ABN Amre Fund Serviced (Isle of Man) Nominees Limited sought summary judgment of
the B.V.I. Redeemer Clairns to which it is a defendant, on the basis that the Court had
determined that good consideration had been paid, The application for summary
Judgment was heard by the Court on 27 September 2011; the Court has reserved its

judgment in this regard.

Settlement discussions with the B V.|, redeemer defendants have been stifled since the

20 April 2011 ruling which ordered the determination of Preliminary Issuss.

In accordance with the stay, the Liquidators may only file new Redsemer Claims in the

B.V.l. as impending statue expirations approach or for other protective reasons.
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3.8.1.

382

esmer Claims in O Jurisdiclions
As at 30 September 20717, the Liguidators have filed five Redeemer Claims in the
Cayman Islands for approximately $160 million. Four of the defendants have sought
and obtained stays pending the decision on Preliminary issues in the B.V.l. The fifth
defendant has not sought a stay, and these proceesdings have moved to the discovery

stages of the litigation.

Recovery Efforts of the Funds held in the Republic of Ireland

Thers have been significant developments with respect to the Liguidators' efforts to
recover the approximately $71 million that has been the subject of conservatory
attachments issued by the Dutch Court, for the benefit of Sentry's estate. The funds are
held in an account with Citco in Ireland.

As reported previously, a hearing to determine whether the Irish Court had jurisdiction to

delermine the matter was held in February 2011. The Irish Court has now ruled that it

- has jurisdiction to hear the matter and has scheduled a four day trial to begin on 6

383

December 2011 to determine the Liguidators' application for recognition of their
appointment in the Republic of Ireland. Irish Counsel, Gallenzlliance, has advised that 2
decision on this matier is likely to be circulated during ths first quarter of 2012. The
Liguidators and their legal counsel are making the necessary preparations for the
heaaring.

Also as repoited in the Last Report, following the Duich Court's rejection of ths
Liguidators’ application seeking a ruling that the Dutch Court did not have jurisdiction to

decide the statement of claims filed by the two investors, SSPF and Atflanta, the

e 2¢
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3.85.

3.9

3.8.1.

3.9.2

Liguidatars sought and obtained a temporary anti-suit injunction against SEPF from the
Eastern Caribbean Supreme Court, Court of Appeal. The Court of Appeal then set a
return date of 20 July 2011 for the maiter to be heard by the B.V.l. Court in an fifer-
partes heanng with SSPF.

SSPF filed its dafense and attended the hearing. Upon consideration of the matter, the
B.V.I. Court declined the Liguidators' request to continue the temporary order on ihe
basis that it did not want to interfere with the Dutch Courl proceedings. In the interim,
the Liguidators filed their defense in the Dutch proceedings and a frial date has yet to be
set. Dulch counsel has advised that a hearing date will likely not occur uniil sarly 2012,
In order to aveid further proceadings being commenced by SSPF and on the advice of
their B.V.l. Counsel, the Liguidators filed a notice of appeal on 15 August 2011,
appealing the BV.1. Courl’s decision. The Court of Appeal is unlikely to hear the matter

before early 2012, by which time the Irish proceedings will have been heard.

PwC and Citco

The Liguidaters have entered into tolling agreements with the PwC Entifies, Cifco and
the two independert directors of the Companies, Messrs Jan Naess and Peter Schmid.
The tolling agreements with the PwC Entities and Citco were extended to allow the
Liguidators further ime {o progress a possible settlement with these parties.

The Liguidators have had preliminary discussions with the PwC Entities regarding a
possible settiement of the Companies’ claims. These discussions are ongoing. Given
the sensitivity of such discussions, it is inappropriate for the Liquidators to comment

further.
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3.9.3. The Liquidators’ primary focus with respect to Citco has been directed toward collecting
information and documentation regarding the Companies’ affairs and particularly
subscription and redemption data. Citco has provided approximately 500,000 pages of
decuments and continues to provide further documents upon request. Subject to the
approval of the B.V.|. Court in relation to the issuss to be addressed by the Liquidators,
the Liguidators will nesd to review these documents and this process is anticipated to be
a significant undertaking given the volumes of data provided,

3.94. As reported previously, the Liquidators are considering whether they should purchase
the requisite software licenses to enable them to load shareholder data into the original
software from which it has been extrapolated, Initial discussions with the software
vendor suggested that the licenses may be too costly but the vendor has reverted with
an addilional option whereby the Liquidators may be able to access an online version of
the software therefore substantially decreasing the costs. This option remains under

review by the Liquidators.

3.10. FGG

3.10.1, Prior to the Liguidators’ appointment, the Funds had filed claims against FGG seeking
recovery of investment management fees paid to if.

3.10.2 Under the terms of the Agreement belween the Liquidators and the U.S. Trustes, the
Liguidators are to assign this claim to fhe US. Trustee This is expectad to ocour

shortly. The assignment of this claim has been formally objected to by Moming Mist
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3.11.

3. 1171

3.12.

12T

Distribution

The Liquidators have instructed leading UK counsel, Gabriel Moss O.C. fo advise them
on possible distribution straiegies and this advice is due to be provided imminently,
following which the Liguidators will discuss the options avallable with the LC. prior to
seeking formal directions from the BV Court on their proposed strategy, It should be

noted that a distribution at this juncture is not viable given the lack of significant assets,

Realisation of Non-BLMIS Investments

The Liguidators continue te liguidate the remaining pesitions In the Nen-BLMIS stock
portfolio. Since the date of the Last Report to 30 September 2011, a total of $498 6875
has been collected. The estimated value of the remaining Non-BLMIS investments, as
reported by FGG, is $28,770,200. In FGG's most recent report to the Liquidators, dated
31 August 2011, it was reporied that Fairfield Argenis Healthcare (the last remaining
holding in the Diabetes Center of America fund) with a previously disclosed valuation of
$1,474,303, has been declared bankrupt, The Liguidaters are currently investigating this
further with 2 view to filing a claim in that fund’s Liguidation. From the date of the
Liquidators' appointment, total monies received from the non-BLMIS portfolio are

$54,721.723.

P
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3.12.2. The remaining positions, of value, are shown in the table below. The estimated value is

the value reported by FGG (and adjusted for receipts received in the intervening period)

as at 30 September 2011.

Investment Estimated | Comment
Value -
Wilshire Portable Alpha $19,839,756 | The Liguidators are in discussions o

allow redemption, subject to 2 nominal
heldback amount.

Enhancad Guardian il

3,400,000

Partially invested in Fairfield Sentry

Chester Global Emerging
Market

$103.775

Being liquidated in instalments

Chester Global Sirategy

$1.173,050

Being liquidated in instalments

Chester Horizons

$906, 104

Remaining portion to be liquidatad
2012

Fairfield Aerium
International

§738,400

Based on real estale, awaiting market
turn

Fairfield Investment

$371,713

Suspended. 20% invested in Fairfield
Sentry.

Fairfield Lion Invesiment
Fund

$965,257

Ircngate Global Strategy

$1.271,235

Remaining portion to be liquidated
2011
Partially liguidated for $657.973.

Total

$28,770,200

3425

F13

3.13.1.

The Liquidators are currently considering the possibility of seeking 2 buyer for the Non-

BLMIS investments with the aim of expediting realisations for the Companies’ esiates

and have approachad a number of prospective purchasers in this regard.

B.V.l. Court applications and communication with the L.C.

The terms of the Liguidators' appointments are such that they are obliged o seek

approval from the B.V.|. Court in respect of the commencement, continuance or defence

of any legal action.
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3.13.3.

3.13.4.

3.13.5.

As a result, and due to the multi-faceted nature of the liguidations, the Liguidators,
through their B.V.I. counsel, Forbes Hare, have had to make a number of applications to
the B.V.I. Court over the past six months,

The Liguidators consult with the L.C. (Sentry only) on a number of recovery matters and
also keep the L.C. apprised as to their activities and strategies by way of bi-monthiy
written updates and numerous memoranda. The Liquidators hold conference calls with
the L.C. on a monthly basis and hold face to face meetings with the L.C. on a quarterly
basis.

The Liquidstors and the L.C. are currently working to finalise a revised protocol. The
L.C. is actively involved in reviewing and consulting on the Liguidators' fees and
expenses (including thuse of the Liguidators’ lawyers and other service-providers) and

their views are brought fo the attention of the B.V.1. Court when it reviews and approves

the Liquidators’ fees and expenses. The draft revised protocol sets out the timetable for

the Liguidaters o present invoices for review and the deadline for gueries to be raised

by the L.C. so0 as to not delay the B.V.|. Court's approval process.

The members of the L.C. are:
Liguidation Committes Represented by Firm
Member
Bank Hapoalim (Suisse) SA | lan Benjamin Barwin Leighton Paisner LLP
(alternate:; London, UK
Philipp Ké&nzig) lan.Benjamin@hlplaw.com
philipp.kaenzig@ssplaw.ch
EVG Bank Limited Sashi Bach Boies, Schiller & Flexner LLP
Boruchow Feort Lauderdale, U.SA.
(alternate: sbach@BSFLLP .com
David Barretf) dbarrett@BSFLLF.com
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Liquidation Committes | Represented by | Firm
Member
Natixis | Ed Davis ~ Chair Stephsnson Harwood
(alternate: London, UK

Julie Engwirda) Edward Davis@shlegal.com

julie engwirda@walkersalobal com

Nordea Life and Pensions | Leif Raanes Nordea Group Legal
Oslo, Norway
leif raanes@nordea. com

' UBP Luxembourg Meade Malone Meade Malone & Co.
(various entities) (alternate: Road Tawn, B.V.I.
Kenneth Scarlett) mmalone@mwmabacus com

kscarlstt@mwmabacus.com

3.13.6. Three of the existing members of the L.C. are themselves defendants of Redeemer
Claims brought by the Liquidaters. As such, the Liguidators consider that they have a
conflict of interest and therefore the Liguidators are unable to fully share with them their
strategies or legal advice in respect of the Redeemer Claims. The Liguidators are
therefore in the process of identifyving suitable unconflicted investors with the view to
forming & Sub-Committee of the current LC. on Redeemer Claims (the "Sub-
Committee”). The Sub-Committee will assist the Liquidators in the consideralion of
potential Redesmer Claims and will also assist the L.C. in reviewing the Liquidstors’ fees

and expenses in relation to the pursuance of Redeemer Claims.

314, Requests to Transfer Sharsholdings

3.14.1. The Liguidators regularly receive requests to transfer shares held by investors in the
Companies. In accordance with the provisions of Seclion 175 of the Acl, such transfers

are prohibiied unless leave of the B V.|, Courl is sought and obtained
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3.14.2. However, the B.V.l. Court ordered on 7 July 2011 that, "The Liguidatars have general

4.1

4.2

permission to register the transfer of shares (in the respondeni) Fairfield Senlry Limited
(In Liquidation), in afl case where they are salisfied that the shares are fully paid but
withoul prejudice to their right o object to registering a transfer in any particular case.”
As a result of this order registered shareholders (Sentry only) may aveid the costs of

making an application pursuant to Section 175 of the Act, subject to the Liguidators’

discretion.

Financial Analysis

A comparative analysis of the Companies' financial position from the Lasl Report 1o the
current estimated asset position follows. Please note that Lambda’s sole tangible asseat

was and still remains its investment in Sentry, and therefora Lambda is net included in

the summaries.

These summaries do not provide for potential recoveries from redeemer claims and/or

the service providers and/or Sentry’s SIPA claim.

$71,126,718 $106,671,010 $85,519,510 ($21,151,400)
i 5
NON-BLMIS $79,506,337 $24,714,059 $23,238.756 ($1,474,303)
Promissory Nole il il il il
Fee deferral $21,000,000 $6,695,805 $5,530,444 ($1,165,361)
assets
Total $171,633,053 $138,080,874 $114,288,810 ($23,791,084)
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4.3.

44,

sition asat | Posifio
Cash 562,411,835 $582,250.947 ($38,402)
€ 185873 £186,139 € 186,186 €47
Other assels i
NON-BLMIS Nil it Nil il
Fromizsory Noie £ 80,000 € 80,000 € 80,000 il
Fee deferral Nil il Nil il
assets
Total $62.411,835 $62 250,947 $62 212 544 ($38,203)
€ 265,673 € 266,139 € 266,186 €47

The above cash figures represent the monies held as bank as at 30 September 2011.
No adjustments have been made for the unpaid accrued Liguidators' fees, legal fess or
other expenses. The Liquidators have filed a fee application for payment of the accrued
unpaid fees and expenses totalling $5,721,734 which will be considerad by the BV
Court on 19 October 2011. The Liguidators estimate that the amount of Liguidators' fees
and expenses incurred to date, which will be part of the naxt fee application is $619,548.
Furlher, the figures above do not take into account certain allocations which the
Liguidators have determined are appropriate to account for expenses incurred by U5,
and B.V.1. counsel which relate to Sigma but which have been charged to Sentry. The
Liguidators propose to charge 11% of the legal expenses incurred io dale by Seniry fo
Sigma (or $1,787.656) to account for this,

The eslimated realisable values for the non-BLMIS securities are those provided by

FGG at 31 August 2041 (adjusted to take account of funds received Iin the intervening
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4.5

4.6.

period). The Liguidators express no view as to whether this will be the actual amount

recovered from these investments.

The variance In asseis between the Last Report and 30 September 2011 in Sentry is a

reduced asset posjtion of $23,791,064. This is due primarily to:

The payment of $24 millien to U.S, Trusiee pursuant io the Agreement;

The receipt of seftlement proceeds from redeemers and other miscellaneous
revenue (including interest on cash held with banks) of $B.392,004:

The payment of the Liquidators' fees and expenses totalling $6,038,573 which
related to expenses and fees incurred and approved by the B.V [ Court for the
period 1 February 20711 through 30 April 2011;

The receipt of non-BLMIS cash procesds of $498,675, of which a redesmed
security for $238,354 had not previously been listed on the balances reported by
FGG, and

The reduction in the value of the non-BLMIS securities of 2,639,664 from their

March 2011 balances.

The variance in assets between the Last Report and 30 September 2011 in Sigma is

$38.402 and an increase of €47, This is primarily due to the payment of Liquidators’ fess

and expenses of $88 952 for the period 1 February 2011 through 30 April 2011. The

rest of the variance is due to interest received.
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5. Conclusion
51. The Liquidators intend periodically to provide further reports to the B.V.l. Court, creditors
and investors, updaiing them on the progress of the liquidations as and when
appropriate or as directed by the BV |. Court. The next interim consolidated report is
scheduled to be issued in the spring of 2012.
5.2. Inthe meantime, however, Registered Shareholders are advised to keep a regular check

on the secure website for further updates. The secure websites include a list of
Frequently Asked Questions which we ask you to check prior to contacting the
Liguidators with any queries. If you do not have, or have lost your log-in credentials for
the secure website, please email the Liquidators (quoting your Holder and Account [D

numbers) at: faifieldsentry@KRyS-Global.com ; faifieldsigma@KRyS-Global.com; or

fairfieldlambda@KRyS- m.
K'fbﬂg_n_g_tn Kn?; Joanna Lau
Liguidator Liguidator

30 Septembsar 2011
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Liguidators' cash receipts and disbursements statement

July 2009 to September 2011

Appendix A

A- Sentry funds of $71,126,716 with Citco are subject lo a freezing order
B- Funds held at Clydesdale are held In a Brown Rudnick escrow account, following the SIPA Trustee Agreements these funds shall be moved

to the Fund's Liquidation Accounts in the BY..

UsD § UsD§ usD $
SENTRY SIGMA LAMBDA TOTAL
30-Sep-11 30-Sep-11 30-Sep-11 30-Sep-11
Cash Receipts
Citco at liquidation date 70,099,115 62,411,835 132,510,950
Clydesdale EURO at liquidation date - 260,265 260,265
Proceeds on liquidation of positions 54,721,723 - 54,721,723
Proceeds received from redeemers 9,720,544 - 9,720,544
Recovery of retainers = 316,952 316,952
Interest recaived 54,893 192,325 247,218
134,596,275 63,181,377 197,777 652
Cash Disbursements
Legal fees and expenses 15,475,512 1,845,294 17,320,805
Liquidators fees and expenses 7,208,352 604,030 7,813,383
Fayment - Trustee's Settlement Agreement 24,000,000 - 24,000,000
Other professional fees 197,241 36,906 234,148
Database & web fees 77,517 6,302 83,818
Liguidation commillee expenses 122,250 - 122,250
Office rental expenses 14,062 1,738 156,800
Applicalion cosls and fees 185,667 - 185,667
Bank charges 7.408 1,558 B,966
47,289,009 2,495,828 49,784,836
Net Cash Position Before Adjustments: 87,307,266 60,685,549 147,992,815
Adjustments Required to Cash Balances: (1,787 656) 1,787,656 -
Net Cash Position After Re-Allocation of Expenses: 85,519,610 62,473,205 147,992 815
Closing Balance made up of:
Citco 71,126,718 - 71,126,716
VP Bank - 329,511 329,511
" Clydesdale 412,593 59,143,270 58,555,863
Scotia Bank 13,980,300 3,000,425 16,980,725
85,519,610 62,473,205 147,992,815
Difference -
Notes

C - The receipts and disbursements account reflects a cash transactions since the liquidation dale as approved by the BVI Court.

D- An adjustment is required io the cash balances fo allocate the expenses incurred by Seniry that relate to Sigma. In line with the adjusiment
made in the 4th Inlerim report, the Liquidators have made an allocation of 11% of lotal legal fees and expenses to Sigma representing their
percentage share of the net redemptions made by investors since 2003,



